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RECOMMENDATI ON FOR DI SPCSI TI ON
SYNOPSIS: This matter is before t he Departnent of Revenue' s

("Departnent's") Ofice of the Admnistrative Hearings as the result of a
tinely protest of the Department's Notice of Deficiency ("NOD') issued
agai nst XXXXX ("Taxpayer") for tax, penalty, and interest pursuant to the
[Ilinois Inconme Tax Act ("IITA"), 35 ILCS 5/904(a). The basis of the NOD
was the Departnent's determ nation that Taxpayer failed to report to the
Departnment final adjustnents to Taxpayer's federal adjusted gross incone
for tax years ending 12/31/88 and 12/ 31/ 89.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usi ve of al
jurisdictional elements, is established by the NOD. 35 |ILCS 5/914.

2. Taxpayer filed a Protest to the Departnment's NOD, however
Taxpayer failed to include in that protest a witten statement "setting
forth the grounds on which such protest is based." 35 ILCS 5/908(a). See
Notice of I|nadequate Protest.

3. Taxpayer did not request a hearing.

4. Taxpayer did not submt docunentary evidence indicating that she
was in the process of protesting the federal adjustments in her gross

i ncome, nor did she request that this matter be delayed so that such a



protest could be initiated.

5. Taxpayer did not report the final federal change to the
Departnment pursuant to 35 ILCS 506(a), (b).

6. Taxpayer provided no evidence tending to show that reasonable
cause existed for her failure to file anended returns, or to nake paynents
based on the final federal change.

CONCLUSI ONS OF LAW Pursuant to [904(a) of the I1I1TA a Notice of
Deficiency is prim facie evidence of the correctness of the anpunt of tax
and penalties due. 35 |LCS 5/904(a). Any person required to file an
I1linois income tax return is required to notify the Departnment, within the
time frame set by statute, of any final federal change which affects the
conmput ation of such person's base incone. 35 ILCS 506(a), (b). In this
matter, Taxpayer failed to present any evidence to rebut the prim facie
case of the Departnent. Accordingly, Taxpayer is subject to additiona
t ax.

In addition, the NOD proposed the assessment of a penalty for
Taxpayer's failure to pay the entire tax liability by the due date. 35 ILCS
5/ 1005. Penal ties inposed wunder that provision, however, shall not apply
if the failure to pay the tax when due was due to reasonabl e cause. 35 ILCS
735/ 3- 8. The existence of reasonable cause justifying abatenent of a
penalty is a factual determ nation that can only be decided on a case by

case basis. See Rorabaugh v. United States, 611 F.2d 211 (7th Cr. 1979);

Dunont Ventilation Co. v. Dept. of Revenue, 99 IIl. App. 3d 263 (3d D st.
1987) . Here, Taxpayer failed to tender evidence show ng reasonabl e cause
for her failure to report the change or pay the tax. | therefore reconmend

that the Director finalize the Notice of Deficiency as issued.

Adm ni strative Law Judge



